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IN THE UTAH COURT OF APPEALS FOR THE STATE OF UTAH 
DALE T. SMEDLEY, dba 
DEVELOPMENT COMPANY, 
I t, 
vs, 
LEON POULSEN CONSTRUCTION CO.# 
INC.# a Utah Corpora ti on , 
Defendant/Appellant. 
Case No. 870545-CA 
REPLY BRIEF OF DEFENDANT/APPELLANT 
LEON POULSEN CONSTRUCTION CO. INC. TO 
BRIEF OF PLAINTIFF/RESPONDENT DALE T. SMEDLEY 
dba SMEDLEY DEVELOPMENT COMPANY 
ARGUMENT 
POINT I. 
THE APPROPRIATE STANDARD 01? REVIEW REQUIRES 
TJPAT IF THE FINDINGS ARE AGAINST THE CLEAR 
WEIGHT OF THE EVIDENCE, OR IF THE APPELLATE 
COURT OTHERWISE REACHES A DEFINITE AND FIRM 
CONVICTION THAT A MISTAKE HAS BEEN MADE, THE 
FINDINGS WILL BE SET ASIDE. PLAINTIFF'S 
RELIANCE UPON A DISAVOWED STANDARD OF REVIEW 
IS MISPLACED. 
I n h i s a r g u m e i 11 designated . i, • " r-1 q 11111 r -111 " f 
contends that great d e f e r e n c e shou 1 d be q i i/on the r ^  s u i d o ; e 
i i i fere n ce s wl i :ii c I: :it m a y b e d r a w n b,;:r the tr i a] judge and 1:1 la t the 
t r i a l :::: <:: • \ :i i: t: ' s f :ii i i 3 iii i i :j s s 1 i ::»i 11 d it i ::: t b e ::!! iii s t \ 11: 1 :) e :I c ii t :ii i i q m: 11 11 i i e r o i i s 
cases stati i Ig , 1 i i various terms , a strict standard of review of a 
t ri a 1 co u r t f s findi n g s, T1 i e s e c a s e s a re c i t e d t h r o u g h o u t 
Plaintiff's Argument I and Argument II. 
The Plaintiff's reliance upon the cited authorities is 
misplaced for two reasons. First/ all but one of the cases 
relied upon by Plaintiff were decided prior to State v. Walker/ 
743 P.2d 191 (Utah 1987), wherein the Utah Supreme Court 
disavowed the language of its earlier cases describing or 
implying a standard under new Rule 52(a) and defined that rule's 
"clearly erroneous" standard as follows: 
[I]f the findings ... are against the clear 
weight of the evidence, or if the appellate 
court otherwise reaches a definite and firm 
conviction that a mistake has been made, the 
findings ... will be set aside. Id. at 193. 
The one case relied upon by Plaintiff which postdates State v. 
Walker/ (Newmeyer v. Newmeyer, 745 P.2d 1276 [Utah 1987]) was an 
appeal from a divorce decree supported by substantial evidence. 
The Utah Supreme Court was obviously unable to reach a definite 
and firm conviction that a mistake had been made. 
The second reason that Plaintiff's reliance upon his 
cited authorities is misplaced, is that even if the disavowed 
standards were controlling, there is no evidence in the instant 
record to support a finding that the hydraulic unit that was 
damaged was the same hydraulic unit deemed to be damaged beyond 
economic repair. Rather, the evidence produced by the Plaintiff 
conclusively established that the damages complained of were 
damages to a hydraulic unit other than the hydraulic unit damaged 
by Defendant's alleged negligence. 
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POINT II. 
THE TRIAL COURT'S FINDINGS ARE AGAINST THE 
CLEAR WEIGHT OF THE EVIDENCE AND THE 
APPELLATE COURT SHOULD REACH A DEFINITE AND 
FIRM CONVICTION THAT A MISTAKE HAS BEEN MADE. 
In addition to the evidence marshalled by Defendant in 
his opening brief, Plaintiff contends that there is other 
evidence in the record which supports the trial court's ruling. 
Plaintiff contends that Langston's testimony recalling "a long 
gouge along the silver rod and marks on the pin connection" was 
consistent with the testimony of Whistler and Follet. Brief of 
Plaintiff at 13 and 14. This contention is fully refuted in 
Defendant's opening brief where the testimony of the 3 witnesses 
is compared in detail showing clearly that the witnesses' 
description of the damage was totally inconsistent. Brief of 
Defendant at 4-7. Further, Langston's description of the unit 
involved in the accident is wholly inconsistent with the detailed 
color photographs. See Brief of Defendant at 4-7. 
Plaintiff contends Follet testified that the damage he 
observed was consistent with damage which would result from 
striking an overpass. Brief of Plaintiff at 16 and 17; the best 
that can be said for his testimony on this point was that he 
believed that it was possible that the damage he examined could 
result from an impact with an overpass. Transcript at 129. But 
even then, he admitted that it would not result unless one of the 
hydraulic hoses was also broken, releasing the hydraulic 
pressure. Transcript at 130. There is no evidence in the record 
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of any hose being broken. 
Plaintiff contends that the there was evidence that 
the damaged unit inspected at the repair shop was owned by 
Plaintiff. Brief of Plaintiff at 19. This evidence was admitted 
over counsel's attempted objection (Transcript at 49) and is 
clearly heresay which the Appellate Court should disregard in the 
review process. See State v. Walker/ supra at 193 quoting from 
Wright & Miller Federal Practice and Procedure/ Sec. 2585 (1971). 
Plaintiff contends that his expert's testimony 
identified the ram unit that he inspected as being consistent 
with a ram unit that had recently been replaced as testified to 
by Langston. But a comparison of expert Follet's testimony with 
the vivid color photographs makes it obvious that Follet was 
attempting to play cat and mouse games with counsel and avoiding 
an admission that he knew would destroy Plaintiff's case. See 
Brief of Defendant at 4 and 5. Follet finally admitted that the 
particular hydraulic unit/ because of its placement "right at the 
top" of the backhoe, seldom suffers much abrasion or wear. 
Transcript at 60 and 61; Exhibit P-5. Plaintiff asserts in his 
brief that Defendant was not an expert and was not qualified to 
render an opinion on this point. Brief of Plaintiff at 15. To 
the contrary/ Defendant Poulsen testified to his substantial 
experience in owning and working with equipment similar to the 
hydro-unit and substantial experience repairing and building 
hydraulic rams and parts thereof. Transcript at 83-88. When 
asked his opinion as to whether the ram unit photographed in the 
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repair shop appeared to be a recently reconditioned unit/ 
Plaintiff's counsel objected as to the witness's competency but 
was overruled by the Court. Transcript at 101. Poulsen 
testified that the "cylinder up above does not get any abuse at 
all/ and I can't see that it would look like this in that period 
of time." 
Plaintiff contends that there was no evidence of 
multiple ram units. Brief of Plaintiff at ?0. To the contrary/ 
Plaintiff's witness Langston testified that "roughly" two months 
before the accident in question/ the same type of ram had been 
damaged in a previous collision with a bridge and that it had 
been replaced with a new ram. Transcript at 5. 
Plaintiff complains that Defendant did not confront Mr. 
Langston with the vivid color photographs and ask him to explain 
the difference between his testimony and the photographs. Brief 
of Plaintiff at 14 and 15. The problem with this is that 
Langston had testified and left the stand long before the 
original photographs showed up in the Courtroom. Transcript at 
43. Although the record does not show it/ it is the recollection 
of counsel for Defendant that Langston had been released from the 
Courtroom and if he had not/ nothing prevented Plaintiff from 
recalling him/ as he did witness Follett/ and clarifying the 
record on this issue that by then had become one of the main 
thrusts of the defense. See counsel for Defendant's argument in 
support of his motion to dismiss at th<k end of plaintiff's 
complaint in the Transcript at 74. 
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Plaintiff contends that Rule 901 of the Utah Rules of 
Evidence provides that if an item possesses characteristics which 
are unique and which make it readily identifiable it is not 
necessary to establish a chain of custody. This rule is 
inappropo as the issue is not one of admission of evidence. 
However/ even if it were/ Plaintiff's reliance seems strange 
because there simply was no evidence whatsoever concerning unique 
characteristics such as a serial number or the like. To the 
contrary/ as has previously been argued/ the great weight of the 
evidence is that the ram unit removed from the backhoe and the 
one examined in the shop possessed characteristics drastically 
differing from each other. 
POINT III. 
THE TRIAL COURT FAILED TO MAKE SPECIFIC 
F I N D I N G S AND EXPLAIN THE BASIS OF I T S 
CONCLUSION ON THE ISSUE IN DISPUTE. 
Defendan t c a n n o t p e r c e i v e how t h e t r i a l c o u r t c o u l d 
h a v e found t h a t t h e h y d r a u l i c ram removed from t h e backhoe was 
t h e same ram u n i t d e t e r m i n e d t o be b e y o n d e c o n o m i c r e p a i r . 
U n f o r t u n a t e l y / t h e t r i a l c o u r t does n o t d i s c u s s t h e i s s u e e i t h e r 
i n i t s Memorandum D e c i s i o n o r in i t s f i n d i n g s . As t h i s C o u r t 
r e c e n t l y s t a t e d i n C a r l t o n v . C a r l t o n / 84 Utah Adv. Rep. 21 
( C t . A p p . 1 9 8 8 ) : 
The t r i a l c o u r t must make f i n d i n g s on a l l m a t e r i a l i s s u e s / 
a n d i t s f a i l u r e t o do so c o n s t i t u t e s r e v e r s i b l e e r r o r 
" u n l e s s t h e f a c t s in t h e r e c o r d a r e ' c l e a r / u n c o n t r o v e r t e d / 
and c a p a b l e of s u p p o r t i n g o n l y a f i n d i n g i n f a v o r of t h e 
j u d g m e n t . 1 " Acton v . J . D . D e l i r a n # 737 P.2d 996/ 999 (Utah 
1 9 8 7 ) ( q u o t i n g K i n k e l l a v . Baugh/ 660 P.2d 233/ 236 (Utah 
1 9 8 3 ) ) . In a d d i t i o n / t h e f i n d i n g s mus t be s u f f i c i e n t l y 
d e t a i l e d and c o n s i s t of enough s u b s i d i a r y f a c t s t o r e v e a l 
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t h e s t e p s t h e C o u r t t o o k t o r e a c h i t s c o n c l u s i o n on each 
f a c t u a l i s s u e p r e s e n t e d . A c t o n , 737 P.2d a t 999 ; Lee v . 
Lee , 744 P.2d 1378 , 1380 (Utah Ct . App. a t 1 9 8 7 ) . 
Th i s c a s e s h o u l d be r e v e r s e d f o r f a i l u r e of t h e t r i a l 
c o u r t t o d i s c u s s t h i s c r i t i c a l i s s u e i n i t s f i n d i n g s . But a 
r e v i e w of t he e v i d e n c e a s o u t l i n e d in D e f e n d a n t ' s open ing b r i e f 
and t h i s b r i e f , s h o u l d c o n v i n c e t h i s Cour t of Appea l s t h a t t h e 
t r i a l c o u r t ' s f i n d i n g s a r e a g a i n s t t h e c l e a r w e i g h t of t h e 
e v i d e n c e a n d t h i s C o u r t s h o u l d h a v e a d e f i n i t e a n d f i r m 
c o n v i c t i o n t h a t a m i s t a k e has been made l e a d i n g t h i s Court t o 
r e v e r s e and remand w i t h i n s t r u c t i o n s t o d i s m i s s P l a i n t i f f ' s 
a c t i o n fo r f a i l u r e of p r o o f on t h i s c r i t i c a l i s s u e . 
CONCLUSION 
P l a i n t i f f has t h e b u r d e n of p r o v i n g by a p r e p o n d e r a n c e 
of t h e e v i d e n c e t h a t t h e r e i s a c a u s a l c o n n e c t i o n between t h e 
l e g a l wrong s u f f e r e d and t h e damages c l a i m e d . In t h i s c a s e , t h e 
p l a i n t i f f t o t a l l y f a i l e d t o p r o d u c e any e v i d e n c e t h a t t h e 
h y d r a u l i c u n i t t h a t was damaged was t h e same h y d r a u l i c u n i t 
i n s p e c t e d by the a p p r a i s e r and t h e r e p a i r shop owner and deemed 
t o be damaged b e y o n d e c o n o m i c r e p a i r . R a t h e r , t h e e v i d e n c e 
p r o d u c e d by t h e p l a i n t i f f c o n c l u s i v e l y e s t a b l i s h e d t h a t t h e 
damages compla ined of were damages t o a pie<te of equ ipment o t h e r 
t h a n t h e p i e c e of e q u i p m e n t d a m a g e d by d e f e n d a n t ' s a l l e g e d 
n e g l i g e n c e . The t r i a l c o u r t ' s j udgment s h o u l d be r e v e r s e d and 
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j u d g m e n t s h o u l d be e n t e r e d f o r t h e d e f e n d a n t / i n c l u d i n g 
d e f e n d a n t 1 s c o s t s . 
R e s p e c t f u l l y s u b m i t t e d t h i s day of J u l y , 1988, 
FRANK S. 
A t t o r n e y 
WARNER 
for Defendant-Appellant 
CERTIFICATE OF MAILING 
I herewith certify that a true and correc copy of the 
Reply Brief of Defendant/Appellant Leon Poulsen in the above-
entitled matter were caused to be served upon John E. Hansen of 
Morgan, Scalley & Reading/ Attorneys for Plaintiff/Respondent/ 
261 East 300 South #200/ Salt Lake City, Utah 84111, by 
depositing a properly addressed envelope containing the same in 
the U.S. Mail/ postage prepaid thereon this /$T day of July 
1988. 
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APPENDIX 
1 Q Had the backhoe been damaged previously? 
2 A Yes. It was roughly two months before that that 
3 they had -~ the ram in question, they had hit a bridge at 
* J 33rd South in Salt hake City, transporting this same 
i i 
5 machine, and it had damaged the same ram or the same type 
6 ram. 
7 0 And what repair was dono? 
8 I A They replaced it with a now jain, with U K > w h o l e 
9 j u n i t , the ram c y l i n d e r and e v e r y t h i n g . 
10 Q So, then, the* ram unit that was on the backnoe 
11 on August 2 4 , 1 9 8 4 , that ram unit w a s a p p r o x i m a t e l y a 
j2 I couple of months old? 
13 A Well, it was actually only about, two weeks old. 
14 | 0 And were you aware or any problems or damage to 
15 that ram unit at that timo? 
16 A Tin.11' .' w a s noije . 1 t w as nov,j. 
17 j «J I'd like to ask you now what you recall or w h a t 
18 I you know about the damage that was done to the backhoe on 
19 August 24th. First of a]], where was the backhoe on that 
20 (]*Y'-
21 A It w a s in bast J.ayton in a project called L a p o n n a 
22 Mesa . 
23 Q And was the backhoe in be moved to another 
24 I local ion? 
25 A *os. 
1 MR. HANSEN: Objection, speculation. 
2 THE COURT: Overruled. You may answer. 
3 THE WITNESS: I don't know. Backhoes, 15, 20. 
4 Q (BY MR. WARNER) 15 or 2 0 backhoes or some part 
5 thereof in the five years prior1 to the occasion in 
6 question; is that your testimony? _ 
7 . A Yes. 
8 Q Would you look at Hi'"- photos on Exhibit. F-b. 
9 MR. HANSEN: Frank, we just received (he original 
10 copies, if that would bo helpful. We could have them 
11 admitted. Those are the oriqvnal photographs if you're 
12 interested. 
13 MR. WARNER: I'd be glad to have that substituted 
14 as,the exhibit, or remarked. 
15 MR. HANSEN: It's been marked as Exhibit 9, and 
16 it includes Exhibit 6, 7 and 8. 
17 MR. WARNER: As soon as 1 review it, Your Honor, 
18 I think I'll have no objection. I have no objection to 
19 its receipt . 
THE COURT: All fight . Admit" 0. 
O {BY Mix. WARNER) I'm going to turn to these color 
22 I photographs which are a part of what has now been marked 
as Exhibit P-9, and ask you to review those again, if you 
would. 
20 
21 
23 
24 
25 A T h e y ' r e t h e same a s J r e v i e w e d i n P - 6 . F h o t o 
43 
5 
A Yes. 
2 j Q And is it your understanding that the ram unit 
3 I was owned by Smedley Company? 
4 I A Yes, 
MR. WARNER: Objection, leading. 
6 I THE COURT: Overruled 
7 J Q (BY MR. HANSEN) Did Mr. Smedley tell you that 
he was the owner of tne ram unit? 
A Thatf s correct. 
Q Do you recall what the specific: problem was with 
the ram unit on this occasion in early September, 1984? 
A When it was first brought to us, you could see 
the scars on the shaft Itself where; it had been damaged. 
Q So what was originally contemplated? 
A That we would replace the seals and the shaft 
in the ram. 
Q Were you able to do that-? 
A No. 
Q Why not? 
A When we disassembled the unit, wo round there 
was extensive damage inside, and it was cheaper to buy a 
complete unit than try to repair that one. 
Q So instead of trying to repair the ram unit, you 
decided to replace the ram unit? 
A The insurance company did. 
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9 
10 
11 
12 
13 
14 
16 
17 
18 
19 
20 
21 
22 
23 
24 
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49 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
end of the unit? 
A That's right. 
Q And the picture, as I view the picture, shows 
no damage to that feed tube; does it? 
A No, I can't see any damage to it. Of course, 
even if the tub is just damaged, the tube could be 
repiaced , That v/ouId be c heap or than buying a new one. 
Q Does the unit .look like a unit that had just 
recently been new or replaced recently prior to this 
incident? 
A It looks like it's fairly new. If you notice 
here on the gland nut, when they work out with them in 
the field, you'll find they round those all off. Tn fac 
they'll got down here, and they't not much of the 
tank left on them where they've taken them apart and 
repacked them. 
0 Did it appear to be a unit that had just, withi] 
tiie past month or so, been completely reconditioned and 
new primer on it? 
A It could bo. 
Q That particular unit in U s location on the 
equipment, docs not in the ordinary course of.' work, 
suffer alot of abrasion on the outside? 
A No, because it sits right at the top. 
Q In fact, let PIG show you what has been marked a 
60 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Exhibit P-5, showing the unit in place on top of the arm. 
A It's this arm right up here^ 
Q And I notice there's very little abrasion or 
anything on that unit, whereas, the unit down closer to the 
bucket appears to be quite worn. 
A That's right. They catch that in the trench when 
they're digging. 
0 And that's typically the one that gets alot of 
wear? 
A That's right. 
0 So if this unit on top had been completely 
reconditioned, primered and replaced on the unit v/ithin the 
last month, would you expect it to jook in as bad a condition) 
on the outside surface as these photographs in Exhibit P-9? 
MR. HANSEN: Objection as to Counsel's 
characterizations. 
THE COURT: Overruled. 
THE WITNESS: It doesn't look that bad to me. 
Q (BY MR. WARNER) Okay. Is the brown stuff on 
there, would that be rust-; do you recall? 
A 1 don't recall. It could be rust or it could be 
sand that's wot, s t i e k m q on their- . 
0 What about: the black coloration in piefure No. 2 
ot Exhibit R-'J? 
A 1 would suspect that would be paint. 
61 
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Poulsen's truck was owned by the plaintiff at the time of 
this occurrence. Certainly there's testimony from the 
3 | last witness that he worked on a hydraulic unit that Mr. 
4 Smedley told him over the phone he owned, but the problem 
5 we have, I think that is so very apparent, there is absolutely 
no proof in this record whatsoever that the hydraulic unit 
7 ! which was examined by -the insurance adjustor and by iMr. 
Follet was the same hydraulic unit that was on the backhoe 
on the date of the occurrence, or at the time- of the 
occurrence. In fact, the evidence, 1 think, is absolutely 
overwhelming that it is not the same unit, because of the 
testimony of the employee of Mr. .Smedley, who testified in 
some detail about where the damaqe t;o the unit was. The 
damage was kind of in the middle of 'the rod. There was no 
damage up by the pin at the end. The one of the cylinder 
itself is shaved off. The supply tube running across the 
top of the cylinder" was damaged. The photographs of the 
piece of equipment that has been appraised by the insurance 
adjustor and testified to by Mr. Follet, clearly demonstrate 
that is not the same hydraulic unit that we're talking about 
wSo the plaintiff is absolutely lacking in proof as to what 
the damage in cost of repair was, as to the unit that was 
damaged on the date of the occurrenc|o . 
1 have further grounds for my motion, Your Honor, 
going to this whole theory of .loaned servant.. There are- a 
7 4 
1 A L. Leon Poulsen. 
2 Q You're the same Leon Poulsen that testified 
3 earlier today in this matter? 
4 A Yes. 
5 Q And you are president of L. Leon Poulsen 
6 Construction Company, a corporation? 
7 A Yes, sir, I am. 
B Q What is the business of Leon Poulsen Construction 
9 Company? 
10 A We're a utility contractor or pipeline contractor 
)] We specialize in sewer systems, storm drain systems, water 
12 systems and excavation. 
13 Q Have you been here throughout today and heard all 
14 of the prior testimony in this matter? 
15 A I have. 
16 Q Do you own equipment similar to that hydro-unit 
17 j that has been identified as the subject of this lawsuit? 
18 A Yes. 
19 j Q Mow many pieces of similar equipment do you own? 
A Four. 
Q Was it the same in 19 84? 
20 
21 
22 A Pardon 
23 
24 
Q The same thirvj in 1984? 
A Yes. 
25 Q Are tney hydro-unit backhoes? 
...Ai 
A No. I have — I had two Busiare Arrow 300, one 
Hein-Werner C14C, and one Mitsubishi 180E. 
Q Are they similar in design and operation to the 
nydro-unit that is the subject of this lawsuit? 
A Yes. 
Q Do you also own some transport equipment? 
A Yes. 
Q Would you describe that for the Court. 
A I have a 19 7 5 Kenworth Tractor that pulls a drop-
center Twamco trailer, equipment tractorj. 
Q And what is the purpose for which you own that 
tractor and trailer? 
A To tva ns por t equ i pine n t . 
Q And to transport whose equipment, in particular? 
A My own equipment. On occasion, wo haul for oth^r 
contractors. 
0 Now, what, is (.he occasion thai would call lor 
your hauling for other contractors? 
A We have two or three contractors that don't have 
a transport, and we haul for them when they need to move a 
backhoe or a cat or a loader of whatever piece of equipment: 
they have, and on occasion, we haul for somebody that does 
nave one but it's not available, either out of twon r>r broke 
down or for some similar reason. 
Q Do you hold yourself out to the public generally 
84 
1 as a transporter of heavy equipment? 
2 A No, we don't. 
3 Q What percentage of your total operation would be 
4
 represented by your transportation of others equipment? 
5 A Other than my own? 
6 Q Other than, your own. 
7 A During this period of tirae/ in August of f34, we 
8 were doing quite a bit of it, especially for Mr. Smedley. 
g The last couple of years, we've done very little. There 
10 just haven1t been that much called for. 
n Q Referring to this particular time period in the 
12 fall of f84, were you holding yourself out to the public 
13 generally as a transporter of heavy equipment? 
14 A No, we weren't, 
15 Q Were you advertising in any form or manner, the 
16 availability of your equipment to haul other equipment? 
17 A No, I was not. 
18 Q As to those contractors that you have hauled for, 
19 j especially during this period of time, did you have other 
20 ongoing relationships with those particular contractors? 
2i A A couple of the, why, we have had work jobs 
22 j together or they have been our sub on a project, or we have 
their sub on a project. 
Q Referring particularly to Smedley Development 
23 
24 
25 Company, did you have a relationship with them other than 
1 the occasions on which you would transport their equipment? 
2 A Yes. 
3 Q And what kind of a relationships 
4 A I have done several development projects for 
5 Smediey Development. 
6 Q How long have you personally been or associated 
7 with the business that you're now in of: utility contractor? 
8 ( A We incorporated in 1071. Prior to that, w h y , 1 
9 have owned and operated the company since 19S9. 
10 Q And prior to your owning and operating the company 
H J did you have experience with others in this same line of 
12 business? 
13 A Yes. I grew up in the business. My father was a 
14 contractor, and when he died in 19 58, then I took over the 
15 business. 
16 Q Do you have any experience as a mechanic on this 
17 heavy equipment? 
18 A I d o . 
19 Q Tell us a little bit about the extent of that 
20 I experience . 
21 A W e l l , over the y e a r s , w h y , T ' vo done the? nuvjor 
22 part of my own repair work on my own equipment, 
23 Q In particular, have you any experience with 
24 hydraulics and mechanical repair of hydraulic units? 
25 MR. IIANSLIN: Your H o n o r , I'd object as to the 
-ML 
4 
1 relevancy of this testimony. J think the witness has stated 
2 earlier that he never observed the unit in question. Unless 
3 I he's going to be an expert witness, I don't think his 
testimony at this line of questioning is relevant. 
5 THE COURT: It's overruled. Go ahead. 
6 THE WITNESS: Would you state the question again. 
7 Q ("BY MR. WARNER.) I'll try. Do you have any 
8 experience particularly with doing mechanical repairs on 
g hydraulics? 
A On my own equipment, I have, yes. I've repaired 
numerous parts of the hydraulic system. Valves, cylinders, 
10 
11 
13 
15 
17 
19 
20 
21 
22 
23 
24 
25 
J2 you know, all types of hydraulic systems. 
Q Do you have any experience as a machinist? 
14 A Yes, I do. 
Q Tell us briefly a little bit about that 
16 experience 
A Well, T have two lathes in my shop, a milling 
18 I machine, a surface grinder, horizontal boring machine and 
all the tools and accessories that go wilh operating those 
pieces of equipment. 
Q Do you own hones such a-s won If] 'none out t"ho 
inside of cylinders? 
A Not that large, 
Q And have you ever built parts as a machinist for 
hydraulic units of the type that is the subject of this 
1 lawsuit? 
2 A Yes, I have. 
3 Q What kind of parts have you built? 
4 A I built the internal parts, the spacers that are 
5 inside that adjust the travel of the cylinder, the head. 
6 i built the heads, I've built the piston part of it, those 
7
 typos. My lathes are not bio enough to build a rod for 
8 this type of a hydraulic cylinder, but I nave built rods 
9 for smaller ones. 
10 l 0 Have you repaired tods for smaller ones? 
11 A I have had then repaired. I haven't repaired 
12 them mysel f . 
13 Q What is the ordinary custom that you've gone 
14 through when someone has asked you to haul their equipment, 
15 and what I'm referring to particularly is, what is the 
16 arrangement that you've made with them; who directs the 
17 route taken, who loads the equipment? Would you just tell 
18 us -- do you havc a fairly standard customary way the way 
19 | that you and your drivers perform this service for others? 
20 A Well, in the case of sending one of my drivers 
21 out with that transport out to move a pice of equipment for 
22 i anybody, we normally receive a request from that person 
23 that they need to have a piece of equipment moved from a 
24 certain destination to another destination, and generally 
25 they'll tell you what that destination is or where we're 
_££_. 
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0 Looking at the photographs in Exhioit 9, do they 
depict to you what would be described as a recently 
reconditioned ram or hydraulic unit, looking at particularly 
the cylinder, outside cylinder casing? 
MR. H7\NSEN: Objection, foundation. I don't 
believe this witness is competent to testify to that. 
THE COURT: lie can nnswcr that. ho asked you how 
it looks to you. You may answer that. 
Q (BY MR. WARNER) Does that look like a recently 
reco nd it i oned unit? 
A Not if it was -- in my opinion, it would not, if 
it was the upper cylinder on the machine. Now, if it was 
the bucket cylinder down below, why, then, it's possible 
just in a few hours of work or a few days, it would look 
that rough. But that cylinder up .above does not get any abus<|> 
at all, and 1 can't see that it would look like this in that 
period of time. 
Q If you have -- going back to what: I started — if 
you nave damage to the rod when it's extended, would you 
normally move that rod in or out subsequent, after the damage 
but before you inspected the cylinder? 
A Not if I had knowledge of the damage, I. wouldn't. 
Q And why is that? 
A Well, it would immediately tear the packing to 
where you would nave a severe leak. The seal in the head 
10 J 
1 Q And you've heard him testify as to his opinion tnatj 
2 it's improbable Chat a ram unit would be damaged such as you 
3 observed based on the impact that would have occurred by 
4
 hitting an overpass? You've heard that testimony? 
5 A Yes, I have. 
6 Q After having heard that testimony, is it still 
7 your opinion that the damage — that the ram unit was, in 
8 fact, internally damaged as you described earlier? 
9 A Yes. 
10 Q And is it still your opinion that that damage was 
)] consistent with an impact of the backhoe with an overpass? 
2^ A I believe that's possible, yes. 
13 MR. HANSEN: I believe that's all I nave. 
14 CROSS_ /'XAMTNATTON 
15 I BY MR. WARNER: 
16 Q You say you believe it's possible? 
17 A Yes. 
18 Q And are you referring to the damage to the bushing 
19 or the scoring of the cylinder walls? 
20 A The bushing mainly. The scoring of the cylinder 
2i w a l l s could have c o m e a f t e r they c r a c k e d the b u s h i n g . 
22 Q Ho you know any way that the scoring of the 
23 cylinder walls could have been caused by an impact from an 
24 overhead object as demonstrated on D-to? 
25 A Yes. 
Q how would that occur? 
A If you take a piece of equipment -•- well, just 
like this piece nere, you have that ran extended a ways, 
and you have the support points on it, and you hit that 
thing, it's going to bow it sideways. Sometimes you find 
that they'll bend and they won't come back. But: you could 
hit it, and it could spring back into position, but at 
the point where it's resting, it could certainly scar. 
0 Right at: the point where the piston a (. the tar 
ond o 1 the roa is resting? 
A Uh-huh. And it could crack your bushing, too. 
Q hut is it likely that it would move that, piston 
any signi i"leant distance msiue that cylinder? 
A Not without breaking the hose, 
Q Excuse} me. 
A Not without breaking one of the hydraulic hoses. 
0 Doesn't that piston have rings similar to the 
rings in a pi s ton in an automobi1e engine? 
A Thau's right, only they're not made -- some of 
them are made out of metal, but the metal onrs are just a 
backup seal. The other seal rings are most often a neoprine 
seal. Sometimes they're built in a round configuration, 
and other times they're a cup-typo seal. 
0 And so that piston at the end of that rod would 
nave to move a significant distance to compensate for the 
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